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Federal M ne Safety
Ofice of Adm

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF
MARK ADAMS, ET AL,
COVPLAI NANTS

V.

EMERY M NI NG CORPORATI ON,
RESPONDENT

Appear ances: James H. Barkl ey,

U S. Departnent of Labor,

Conpl ai nant s;
Mor i ng,
Bef or e: Judge Morris

Thi s case arises under

Act of 1977, 30 U.S.C. 0801 et seq.,

Washi ngt on,

and Heal t h Revi ew Conm ssi on
nistrati ve Law Judges

DI SCRI M NATI ON PROCEEDI NG
Docket No. WEST 80- 489- D( B)

Deseret M ne

DECI SI ON

Esq., Ofice of the Solicitor,

Denver, Col orado, for

Thomas C. Means, Esq., Crowell &
D.C., for Respondent.

the Federal M ne Safety and Heal th

and it involves the

interpretation of sections 115 and 105(c) of the Act.

After a hearing before the

undersi gned the Secretary was

granted |l eave to amend his conplaint to add additi onal

conpl ai nant s.
designated all subsequent
petition as "Secretary of Labor,

Adm ni stration on Behal f of Mark Adamns,
Respondent ,

Emery M ni ng Cor porati on,

The undersigned severed the anended conpl ai nt and
matters relating to the anmended

M ne Safety and Heal th
et al, Conplainants,
Docket No. WEST

V.

80A489AD(B)." In the interimDocket No. WEST 80A489AD(A) was

appeal ed to the Commi ssi on.

After considering the issues,
Enmery violated section 105(c) of the Act when,
nevert hel ess refused to conpensate

conpl ai nants as new miners, it

t he Conm ssion rul ed that
after hiring the

them for 32 hours of training. The miners had to obtain such

trai ni ng because of
(1983).

Subsequent | y,

respondent's hiring practices,

5 FMSHRC 1391

respondent appeal ed the Conmi ssion decision to

the United States Court of Appeals for the Tenth Circuit where it

was docketed as case nunber

83A2017.

In addition, the parties

stipulated that the instant case would be determ ned by the

ruling of the appellate court. |
parties,

t he undersigned stayed further

n view of the stipulation of the
proceedi ngs in the

captioned case pending a ruling fromthe appellate court.
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On January 31, 1986, the Court issued its decision. The Court
held that the Commission and its administrative |aw judge erred
when they found that Emery violated the Act by refusing to pay
its newy hired enpl oyees for back wages, tuition and rel ated
expenses they had incurred in receiving 32 hours of training
bef ore bei ng enpl oyed by respondent. Specifically, the Court
rul ed that none of the conplainants were "miners” under the Act
or enployed by respondent at the tine they took their training.
Further, it was the view of the Court that the statute was clear
on its face. In sum the Court declined to enforce the Conm ssion
order.

Respondent thereafter filed a notion for summary judgnment on
the captioned case. The notion is within the stipulation of the
parties.

Thereafter the undersigned dissolved the stay of the instant
proceedi ngs. The Secretary, in his response to the notion for
summary judgment, concurs that Enery's notion should be granted.

On the basis of the decision of the United States Court of
Appeal s for the Tenth Circuit in Docket No. 83A2017, the
pl eadi ngs and the stipulation of the parties, | enter the
fol | owi ng:
ORDER
1. Respondent's notion for summary judgnent is granted.

2. The discrimnation conplaint is dismssed.

John J. Morris
Admi ni strative Law Judge



